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In previous writings of mine1 I have analysed the role of law in China and the idea of 

‘rule of law’ in the Chinese enviornment, examined the seeping of Chinese legal principles 

into the legal systems of Hong Kong and Macau, and elaborated on the peculiarities of the 

legal environment in the “socialist market economy”.  

In those writings I tried to identify some of the typical features of Chinese law and 

legal mechanisms. Some findings: 

‐ A workable ‘socialist rule of law’ environment could be in place in a relatively 

short time (law and harmony); as well as a firm market economy, more than now separated 

from government activities, featuring a significant precence of the legal system,  of legal 

rules, and of legal-technocratic institutions.  

‐ The progressive stabilization of the “socialist market economy” should also 

bring about a progressive enlargement of the areas of stricter legality, also in private matters; 

but certainly more precise and bettere rules don’t mean an abandonment of the general 

socialist approach for the basic legal infrastructure of the system and will be balanced by 

insertion of socialist (harmonious) elements.  

‐ The socialist legal frame will very probably be enhanced in the medium term, 

with appropriate institutional and legal tools.  
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‐ This should especially happen for the areas of law related to strong public 

interests, to allow the government to efficiently implement its macro-policy and discharge 

its supervisory/regulatory duties over China’s both private and public sectors of the 

economy, with an appropriate degree of political and administrative discretion in areas of 

significant public interests. Administrative and public economic laws are likely to be 

paramount in the future, and grow in quantity, quality and effectiveness. 

‐ market laws, private laws will still show the presence of the socialist element 

‐ Territorial diversification  

2. A complex, fragmented appearance, with (to use Peerenboom’s terms2) a “socialist-

statist” environment for the general frame and public interest issues; a 

“communitarian”environment, if receding, for personal status, family issues; and a “neo-

authoritarian” one in a middle area, within the realm of private economy, as “socialist” 

features loosen their grip on market mechanisms. hybrid products are developing in the two 

SARs, as well. 

3. A descriptive model would thus depict the coordinated absorption within a general 

socialist framework of several sub-systems featuring different values, mechanisms, norms, 

formants – and their typical expressive forms or drafting style – hailing from different 

traditions: socialist rules and mechanisms of general governance of public interests; cultural, 

customary heritage; western-modeled or transplanted “technical” laws; western systems 

being incorporated and hybridised as well – if kept to a significant extent segregated from 

the legal system of the Mainland.  

4. This complexity almost necessarily includes entrusting the preferential management 

of the mentioned different areas to institutions/mechanisms staffed with the corresponding 

differentiated operators: mediation/ conciliation committees with respected mediators for 

family/private matters; courts and legal professionals for market-related cases; government, 

with politicians and bureaucrats when public interest is involved.  

Obviously, lines may be fuzzy; different normative areas overlap; two or  more 

mechanisms could concur in singular cases or areas of the law (e.g., mediators and the law 

for family matters; the law and politics/bureaucracy for administrative matters).  

5. The general socialist frame will keep playing the overall governance and 

coordination role, with reinforced political, institutional and legal tools being developed in 

the last decades according to the Party elite’s agenda on zhengfa matters; and will not 
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refrain, however, from interfering with its policy tools within this or that sub-system in 

defence of public interest. 

6. ‘Variable geometries’, or differentiated operational modes of the Chinese law, and 

different underlying models of rule of law within a complex governance apparatus, could 

thus be one way to describe the resulting macro-model of the Chinese legal system in the 

next future.  

7. A description of the Chinese legal environment may thus consist of a complex 

model featuring a general frame governing and coordinating a number of sub-systems, both 

of a territorial nature (the SARs, the SEZs, the REAs etc.) and of non-territorial nature 

(market, family, government), in a relation amongst themselves and with the overall 

governing frame which could perhaps be described as that of semi-autonomous social and 

normative fields.3  

Grey areas of contact, friction, hybridisation amongst these fields do exist, of course. 

Logics, theroretical schemes and actual dynamics of legal diversity, hybridity, pluralism do 

apply to a significant extent in many instances. Especially in border zones between different 

areas the choice – when possible – of the governing institution may be critical in 

determining the final practical outcome, in the presence of several different possible 

responses given by the different social-normative circuits.  

Just as obviously, a “wrong” choice of the troubleshooting institution by the interested 

party is likely to lead to unsatisfactory results―as it happens in any pluralist environment,4 

and it also happens in present Chinese reality. 

The viscosity of the overall system, its inefficiencies, and the lack sometimes of 

effective coordination from higher and central levels of authority, would in most cases 

prevent individual cases managed at grassroot level in the “wrong” way or governing circuit, 

from reaching institutions at a higher or at the general, macro-system governance and 

coordination level, to obtain the “right” response from the general system’s point of view.  

Under a different point of view, the presence of just one “right” solution may not exist in a 

pluralist environment, where the different systems’ autonomies may develop different 
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“internal” concepts, effectively enforced in specfic cases, of what is the “right” answer to a 

specific problem. 

8. The “variable geometries”, or different ‘modes’ of the Chinese law in relation to 

different areas of the legal environment – whether territorially-based (e.g. the SARs, the 

SEZs, the REAs etc.) or based on the nature of the phenomena governed (e.g. market 

economy, family) – do produce differences in the legal system’s operational mechanisms 

and do affect the very nature of the legal rules and the related applicable concept of ‘rule of 

law’.  

“Variable geometries” are also reflected in the drafting, style and contents of pieces of 

legislation, related to areas with a different impact on general interests, or political 

sensitivity. Despite having been drafted more or less in the same decade, there is a sharp 

difference in style between, e.g., the EPL 1989 and the law on contracts 1998, looking, 

when their style is compared, as hailing almost from different countries, or centuries. 

‐ Drafting and style of market reated laws prima facie resemble pretty much 

their Western homologues (contracts, securities, trusts, arbitration), except for the necessary 

‘socialist’ elements scattered around. 

‐ laws for mainly public interest still maintain a very distinctive socialist flavour 

(e.g. the Environmental Protection Law 1989)  

‐ Areas in between keep a mixed style – e.g. property law 2007, AML 2007, 

banking and insurance laws 1995 and 2009. 

‐ a trend shown by recent legislation of progressive normative technicisation in 

“mixed” laws. The technical element latter is balanced by a ‘socialist’ element enshrined in 

general clauses, unregulated areas (AML, property), ‘policy checks’ and significant areas of 

direct government intervention (AML; insurance), as a player or regulator, significant both 

in number and in their impact on the matter.  Sometimes, also by a ”restrict by clarifying” 

approach (CPL, Lawyers’ Law). 

A number of classical socialist law features remain lingering, as parts of the general 

frame of the system, such as:  

- the law’s inherent flexibility to better discharge its function of governance tool for the 

policymaking organs;  

- the possibility of the latter to excersise a “leadership” role on lawmaking, government 

activities as well as on courtwork;  

- the flexible interpretations, applications and variable degrees of enforcement of the 

law, according to policy needs in each specific instance;  



- the entrustment of key regulatory functions to administrative, even technocratic 

entities, rather than to courts. 

9. Hong Kong and Macau also represent territorially-based special areas of the Chinese 

legal environment – with their specific arrangements and apportionment of the areas of 

responsibility, between the Chinese-style institutional/legal logic and the Western-style one.  

China is a country in transition; its legal reforms reveal an eclectic and pragmatic 

approach, with substantial borrowings from Western legal cultures leading to a legal system 

in the Mainland certainly classifiable as hybrid. 

For the two SARs a process somehow reversed is taking place, with the Chinese 

socialist frame and some of its fundamental institutional/legal principles being 

superimposed to the previous state of affairs/legal ideology. In the changing reality of the 

two SARs the increasing percolation of the former into the latter is visible5. 

10. A socialist legislation with “variable geometries” – i.e., different drafing styles, 

technical features and preferred channels of application and enforcement – seems to be the 

currently preferred model of legislative intervention, to regulate different aspects of the 

market and different areas of society and institutions.  

”Variabilty of geometry” is obtained through the use in variable proportions of 

different lawmaking styles and legal technical devices, including:  

– The punctual regulation of private rights and obligations directly provided by 

private law, more or less Western-style;  

– A socialist-administrative drafting style, focused on delegations of authority 

and allocation of prerogatives within the governance apparatus, rather than on allocating 

rights, obligations, sanctions to the law’s “end users”. 

– A mixed approach: traditionally Chinese/socialist elements within a technical 

piece of legislation based on a model originating elsewhere, usually to balance strict legality 

with socialist discretionality; 

– ”the unspoken element”: recourse made to leaving significant blank areas of 

the law, to allow administrative intervention in a regulatory or punctual governance capacity; 

or introducing such administrative interventions as external additions, not provided for by 

the legal rules, to an appearently complete body of rules. 

– A significant use of general clauses in law drafting, both related to the 

protection of the parties of an economic transaction (good faith, fairness etc.), and to the 
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protection of general interests (public interest, protection of socialist economy, social ethics 

etc.).  

These clauses generally are, textually, more vague than most of their Western 

homologues; moreover, they are to be enforced through the judicial circuit (a different type 

of delegation of authority at micro-level) by means of a socialist legal process featuring 

legal technicalities as well as possible policy inputs. 

– A significant use of what I have called “policy checks” is also detectable: i.e. 

sort of check points at the gates of the market area, or at critical junctions within that area, 

regulating access to and flow within the market by means of an element of governmental 

discretion – usually represented by the need of some kind of administrative license, 

authorisation or so.  

“policy checks” are administrative requirements located at the gates, so to speak, or at 

appropriate junctions of the economic area, and/or of individual economic processes, thus 

allowing the relevant governmental authority to control, to interfere with or even to veto the 

conduct of a given activity, or the acces or permanence in the market of a given economic 

actor.   

– Economic activities featuring a high general impact or some kind of policy 

dimension, by their nature (e.g. banking and insurance) or by size, will keep being subject – 

other than to the general regulating power of governmental agencies – to strong ‘policy 

checks’ such as governmental control on companies’ overall strategies, single economic 

operations, appointment of officers.   

In some cases (e.g. again banking and insurance) the very business will be run by 

private entities according, in substantial political and macro-economic terms, to the model 

of outsourcing of public functions – i.e. to a concessionary model.  

– The boundaries between public and private law in China may be different 

from Western ones. 
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